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Recently a question arose in the state 
of Ohio concerning the legal status of 
that state's first Superintendent of 
Public Instruction to be selected by a 
newly created State Board of Education. 
The problem resided in certain consti- 
tutional provisions with respect to 
residence requirements and the manner 
in which his compensation was to be 
determined and paid. The case aroused 
considerable interest among school of- 
ficials for it focused attention on the 
fact that, in most states, the office of 
superintendent of schools, both state 
and district, is created by and exists 
under the law. This is of concern to 
all superintendents, who, of course, 
must operate under and within the laws 
of their respective states. The inherent 
power of the legislature of each state 
to change, modify, or abolish school 
boards and to establish any form of 
administrative structure for school 
districts that it desires has been es- 
tablished through numerous court de- 
cisions. Some of the powers and duties 
of the superintendent have been ruled 
to be the subject of statutory specifi- 
cation, while others have been held to 
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be delegations of authority from the 
local school board. Regardless of their 
source, the superintendent of schools is 
concerned about the duties and powers 
of his position. 


In a recent study, Parker undertook to 
examine the legal status of the district 
superintendent of schools in twelve mid- 
western states.! The data used for the 
study consisted of the laws, statutes, 
and judicial decisions of the respective 
states, the rules and regulations of the 
state departments of education, and the 
state superintendents’ annual reports. 
One section of this study of general 
interest to school administrators is 
concerned with the question: Is the 
superintendent of schools an officer or 
an employee under the law? 


Is the Superintendent an Officer? 


It is difficult to draw a precise dis- 
tinction between the legal meaning of 
the terms officer and employee. Indeed, 
both the authorities and the courts dif- 
fer on their meanings. This distinction 
was attempted by the Supreme Court of 
Maine, when it said: 


An officer is distinguished from the employee 
in the greater importance, dignity, and inde- 
pendence of his position, in being required to 
take an official oath and perhaps to give an 
official bond, in the more enduring tenure, 
and in the fact that the duties of the position 
are proscribed by law. * 


Traditionally, it has been considered 
that the superintendent's position is 
that of an employee of a local school 
district deriving his power and authori- 
ty from his board of education. In com- 
menting on this, Edwards points out: 


Some courts have held that a city superin- 
tendent is a public officer. Apparently, how- 
ever, the better-reasoned opinions hold that 
a city superintendent is an employee of the 
board. It is difficult to see how one who 
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stands in a purely contractual relationship 
with a board of education can be regarded as 
being clothed with the privileges and preroga- 
tives of public office. 3 


In spite of this traditional concept, 
however, courts in several states have 
ruled, in certain instances, that the 
superintendent of schools is an officer. 


In 1900, for example, the Supreme 
Court of Texas ruled that the "position 
of superintendent of free schools in 
the city of Houston is an officer and 
the lawful incumbent thereof may sue to 
recover either the office of its emolu- 
ments, in case he is unlawfully deprived 
of the same."* Similarly, in Connecti- 
cut, a teacher sued the superintendent 
of schools for alleged remarks of a 
slanderous nature that the superin- 
tendent had made in complying with his 
duty to report to the school board, in 
writing, concerning the work of each 
teacher. The court ruled that this ma- 
terial was contained in an official re- 
port and, if submitted without malice, 
was merely a fulfilment of a legislative 
responsibility. In making this decision, 
the court called the superintendent a 
public officer.® 


Courts in other states have made simi- 
lar rulings. The Supreme Court of Maine 
held, in 1938, that the "superintendent 
of schools is a ‘public officer' and his 
duties and his acts in that capacity, so 
long as in line with the performance of 
his official duties, are presumed to 
have been done in accordance with law."6 
The Supreme Court of Montana, in passing 
on the position of the superintendent of 
schools in that state, ruled that "he 
occupies a different position and per- 
forms a different function in the school 
system from that of a teacher. He is a 
public officer."7 


Is the Superintendent an Employee? 


In some states courts have ruled that 
the superintendent of schools is an enm- 
ployee. In 1922, the Supreme Court of 
Wisconsin held that the superintendent 
of schools in Racine was an employee and 
not an officer, and that to hold him to 
be otherwise would severely hamper 
boards of education.® In Ohio, tnere has 
been much litigation as to the legal 
status of the superintendent of schools. 
In 1898, an Ohio court ruled that the 
superintendent of schools was an em- 
ployee and not an officer.9 On the other 
hand, the Attorney General of Ohio held, 


in 1942, that the county superintendent 
of schools was an officer and not an 
employee. This decision was overthrown 
by the Ohio Appellate Court in 1948.10 
More recently, however, the Attorney 
General of Ohio has ruled that a super- 
intendent of schools is an employee of 
the board of education and not a public 
officer. 


The Supreme Court of North Dakota has 
also passed on this question. In a 1953 
ruling, it held that "a school teacher, 
including a superintendent of schools, 
is not an officer of the district, but 
is merely an employee and the relation- 
ship between teacher and district is 
purely contractual."11 


From this discussion, it may be seen 
that these court decisions raise ques- 
tions concerning the distinctions be- 
tween the two legal positions of of- 
ficer and employee. The problem is fur- 
ther complicated by the fact that the 
line of demarcation between the two is 
often dim. Consequently, the criteria 
applied by the courts in determining the 
status of the superintendent of schools 
are important and offer insights into 
the reasoning on which their rulings 
are based. 


“hat Criteria Do the Courts Apply? 


The following criteria have been 
identified as being applied by courts 
in determining the status of the super- 
intendent of schools: 17 


1. Official designation. Is the po- 
sition designated by law as an office 
and/or the individual filling the po- 
sition as an officer? 


2. Compensation. Is the salary de- 
pendent upon the position and fixed by 
law, or is it dependent upon the per- 
formance of services and fixed by con- 
tract? 


3. Mode of selection. Is the position 
created by appointment or election, or 
by a contract of employment by which 
the rights of the contracting parties 
are regulated? 


4. Tenure and permanency of duties. 
Are the duties to be performed es- 
sentially of a permanent character as 
opposed to duties which are occasional, 
transient, and incidental? 


5. Creation and designation of powers 
and duties by law. Is the office created 
by a constitutional or statutory pro- 
vision, or by a municipality or other 
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body through authority conferred by the 
legislature? 


6. Oath and/or bond. Does the position 
require the individual to take an oath 
and/or to give bond? 


7. Importance, dignity, and independ- 
ence. Does the position carry with it 
dignity and independence and are the 
duties performed independently, and 
without control, of a superior power 
other than the law? 


While these and other tests have been 
applied in determining the legal status 
of the superintendent of schools, it 
should be remembered that no single test 
is conclusive in every case. Neither is 
it necessary that all characteristics of 
an officer, found in the various defi- 
nitions, be present in order to qualify 
a person as an officer. Usually this is 
determined by the nature of the duties, 
functions, or services to be performed; 
the nature of the powers granted; the 
manner in which the office is created; 
and the authority on which it rests. 


How Does this Affect the 
Superintendent? 


Since a superintendent in a number of 
instances has been ruled by judicial in- 
terpretation to be an officer for a par- 
ticular purpose and in a specific con- 
text, it is important to examine certain 
aspects of these cases and to assess 
their legal implications for the super- 
intendent in the average school situ- 
ation. In those states where the courts 
have ruled that the superintendent is 
an officer, individuals in similar po- 
sitions can benefit from the application 
of the court interpretations to their 
own positions. In other states where the 
courts have not ruled, or have ruled to 
the contrary, the decisions cited above 
can provide useful points of departure 
and suggest points of comparison to as- 
Sist superintendents in appraising their 
situations. It should be remembered, 
however, that speculation concerning the 
criteria is not definitive and that 
their application is properly a matter 
to be left to court determination. 


A requirement exists in some states 
that the incumbent of an office must be 
an inhabitant of the political unit he 
serves. In the case of the State Super- 
intendent of Public Instruction for 
Ohio, this requirement proved to be a 
major obstacle in the appointment of 
the superintendent. If this residence 
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requirement is statutory, it can be 
remedied by legislative action. If this 
requirement is a constitutional pro- 
vision, the constitution may also be 
changed. Missouri, in 1945, specifically 
exempted administrative positions re- 
quiring technical or special skill or 
knowledge from the residence require- 
ments of its constitution. 


In most jurisdictions an officer has 
greater responsibility under the law 
than an employee and is subject to legal 
controls and remedies operating through 
the courts. Under most circumstances, 
while acting in his official capacity 
and in the performance of his official 
duties, the superintendent's acts are 
presumed to have been done in accordance 
with law and this responsibility under 
the law is no threat to him. 


In some states there are constitu- 
tional provisions requiring that the 
legislature fix the compensation of 
a public officer by law. In a few of 
these states there is also a prohibition 
upon increasing the salary of an officer 
during his term. Obviously, superin- 
tendents have nothing to fear from this 
provision! 


One provision, however, could be of 
some concern to superintendents. In some 
states courts have held that a de jure 
officer can collect from a de facto of- 
ficer such compensation as has been paid 
to the latter. In a situation in which 
the question was raised whether or not 
a superintendent of schools had been 
legally separated from his position, 
other superintendents would be reluctant 
to accept the position. If the ousted 
official could collect his wages from 
the individual who had been paid them, 
the danger of losing wages might be a 
greater gamble than most men would be 
willing to take. 


What Are the Implications 
for the Future? 


If, in the future, the superintendent 
of schools were to meet all of the cri- 
teria of office, his position would be 
considerably different from what it now 
is. No evidence exists at the present 
time which would indicate that greater 
efficiency or better administration of 
the schools would result if this were 
the case. The importance to be attached 
to the distinction between the superin- 
tendent as an officer and as an employee 
is not to be found in present judicial 


interpretation, but in the realization 
that the superintendency is meeting some 
of the criteria of office and that 
courts have interpreted legislative 
intent in this manner. 


The direction the superintendency will 
take in the future will depend upon the 
actions of the legislatures. Modern 
legislatures apparently intend that the 
board of education should bear legal 
responsibility for the schools, while 
leaving the administration of them to 
the professional administrator. To the 
extent that they are specified by stat- 
ute, the superintendent has powers and 
duties which, in a legal sense, are in- 
dependent of his board of education. 
This raises important issues, for it 
would seem to be in conflict with the 
basic principle of local control over 
the educational system. 


The present legal status of the super- 
intendent of schools is obscure. In 
the twelve states studied, Parker found 
that in five states there was little or 
no tendency to specify the powers and 
duties of the superintendent; in two 
states there was some tendency to speci- 
fy his powers and duties; and in five 
states there was a definite tendency to 
specify his powers and duties.!3 This 
divergence between the states is indica- 
tive of the problem faced in attempting 
to delineate the status of the superin- 
tendent of schools. Each state should 
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study this problem in the light of its 


own needs and should seek to specify 
clearly the legal position of the super- 
intendent of schools. 
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1. In what ways have recent court decisions in your state affected the 
legal status of the superintendent of schools? 


2. What seems to be the intent of the legislature with respect to the 
superintendent of schools in your state? 
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